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Domestic Cases 



Domestic Cases 
 

Appeal Rights and  
Standards of Review 



Teal Cedar Products Ltd v British Columbia, [2017] 1 SCR 
688, 2017 SCC 32 

Issues  

• When appeals are limited to questions of law, is there a right of appeal and, if so, what is 
the applicable standard of review for issues of: 

1. Contractual interpretation 
2. Statutory interpretation 
3. Statutory application   

 
Approach for Appellate Review  
   

1. Identify the appeal issue as one of fact, law, or mixed fact and law to determine if 
there is a right of appeal, 

2. If there is a right of appeal, determine what the applicable standard of review is, 
3. Then, determine whether the decision withstands the standard of review.  

 



Teal Cedar Products Ltd v British Columbia, [2017] 1 SCR 
688, 2017 SCC 32, cont.’d 

Held    

• Issues of contractual interpretation and statutory application are almost always issues 
of mixed fact and law from which there is no right of appeal.   

• With issues of mixed fact and law, the Courts should be cautious in identifying 
extricable errors of law. 

• Extricable errors of law, and pure question of law (like statutory interpretation), are 
appealable but they are almost always reviewed on the reasonableness standard.  

• Exceptions that are reviewed for correctness: constitutional questions, questions of 
central importance to the legal system or questions outside of the expertise of the 
arbitrator.  

Post-Script  

• Teal Cedar Products Ltd v British Columbia, 2018 BCCA 79 
 



KBR Industrial Canada Co v Air Liquide Global E&C 
Solutions Canada LP, 2018 ABQB 257  

Issue 
• Leave to appeal an award, which is limited to issues of law, was sought on 

three issues of contractual interpretation (among other issues) post-Teal.  
 
Held 
• The Court found one possible extricable error of law being whether the 

majority of the Arbitration Panel erred in how it read two clauses together. 
• The Court stated “failing to remain faithful to the terms of a contract” and 

“disregarding a clear, compelling substantive provision” can both constitute 
errors in law.  

• Leave was ultimately not granted on the issue because it failed to meet the 
other requirements for leave under the Alberta Arbitration Act. 



The Dominion of Canada General Insurance Company v 
Unifund Assurance Company, 2018 ONCA 303 

Issue  

• Can parties agree to the applicable standard of 
review on appeal? 

Held  

• The parties’ agreement on the standard of review is 
not determinative of the issue.  The applicable 
standard of review is a question of law to be decided 
by the reviewing court. 

 



Saskatchewan v Capitol Steel Corporation, 2018 SKCA 3  

Issue    
• Whether an appeal of a Judge’s decision concerning an Arbitrator’s 

determination of a preliminary issue should be quashed. The section 
of the Saskatchewan Arbitration Act concerning preliminary issues 
specifically provides there is no appeal from a Judge’s decision.  

Held  

• The appeal was not quashed. 
• As the decision related to the Judge’s jurisdiction under the 

preliminary issue section of the Arbitration Act, the Saskatchewan 
Court of Appeal Act provides a general right of appeal to the Court of 
Appeal which was not displaced by the Arbitration Act.  
 



Saskatchewan v Capitol Steel Corporation, 2018 SKCA 3, 
cont.’d 

• The provision of the Arbitration Act: 
18(1) An arbitral tribunal may rule on its own jurisdiction to 
conduct the arbitration and may in that connection rule on 
objections with respect to the existence or validity of the 
arbitration agreement. 
… 
(8) The arbitral tribunal may rule on an objection as a 
preliminary question or may deal with it in an award. 
(9) If the arbitral tribunal rules on an objection as a 
preliminary question, a party may, within 30 days after 
receiving notice of the ruling, make an application to the 
court to decide the matter. 
(10) There is no appeal from the court’s decision on 
an application pursuant to subsection (9) 



Saskatchewan v Capitol Steel Corporation, 2018 SKCA 3, 
cont.’d 

•  The Saskatchewan Court of Appeal Act provides: 
Right of appeal 
7(2)  Subject to subsection (3) and section 8, an appeal lies to the court from 
a decision: 
    (a)  of the Court of Queen’s Bench or a judge of that court; and 
    (b)  of any other court or tribunal where a right of appeal to the court is 
conferred by an enactment. 
(3)  If an enactment provides that there is no appeal from a decision 
mentioned in subsection (2) or confers only a limited right of appeal, 
that enactment prevails. 

                                                  
•  For comparison, the Alberta Rules of Court provide: 

Right to appeal 
 
14.4(1)  Except as otherwise provided, an appeal lies to the Court of 
Appeal from the whole or any part of a decision of a Court of Queen’s Bench 
judge sitting in court or chambers, or the verdict or finding of a jury.  

 



Newfoundland and Labrador v ExxonMobil Canada 
Properties, 2017 NLTD(G)147  

Issue   
• Did the parties contract out of the setting aside provision in 

the applicable Arbitration Act and if so, was that permissible?   
Held   
• Although the parties cannot interfere with the review 

jurisdiction of the Court by completely contracting out of the 
setting aside provision, they can agree to the scope of the 
review as they did in this case- particularly where there are 
sophisticated parties contracting commercially using clear and 
unequivocal language.  



Domestic Cases 
Other Issues 



Inter Pipeline Ltd v Rural Road Construction Ltd, 2017 ABQB 
811  

Issues  

1. Does the court have the discretion to decide a limitations issue in the first instance or must it 
be referred to the Arbitrator? 

2. Does entering into an arbitration agreement commence arbitration proceedings for the 
purposes of limitations? 

 
Held 

• The Court should decide the issue.  If the limitation period has expired, there would be nothing left to 
submit to the Arbitrator. It was not necessary for the limitations issue to end the entire dispute only the 
“jurisdictional dispute” or “question of law” at issue.  The limitations issue was a “pure question of law” 
and required only limited facts (no testimony) to dispose of it.   

• Entering into an arbitration agreement after a dispute materializes can serve to commence arbitration for 
the purposes of limitations. 

Contra   Husky Oil Operations Limited v Saipem Canada Inc, 2017 ABQB 489    

• An application raised a number of jurisdictional issues all of which the Judge referred to the Arbitrator for 
determination.  One issue concerned limitations.  It was conceded to be an issue of mixed fact and law.  
 



2249492 Ontario Inc v Donato, 2017 ONSC 4975 

Issue  
• A party applied to seal an award so that it would not form part 

of the public record on appeal. 
Held 

• The motion was dismissed.   The requirements for a 
confidentiality or sealing order established in Sierra Club of 
Canada v Canada (Minister of Finance), 2002 SCC 41 must 
be complied with even where the parties have agreed to 
confidentiality in an arbitration agreement and the Arbitrator 
found the award to be confidential as a result. 



Reasonable  
Apprehension of Bias 





Halliburton Company v Chubb Bermuda [2018] EWCA Civ 
817  

Issues: 
 

1. Whether and to what extent an arbitrator might accept appointments in multiple 
references concerning the same or overlapping subject matter with only one common 
party without thereby giving rise to an appearance of bias. 

2. Whether and to what extent should an arbitrator make disclosure of circumstances 
which might give rise to justifiable doubts as to his or her impartiality. 

3. What were the consequences of failing to make disclosure of circumstances which 
should have been disclosed? 

 
Holding: 

 
• Arbitrator ought, as a matter of good practice and, in the circumstances of the case, as a 

matter of law, to have made disclosure to Halliburton at the time of his appointments in 
references 2 and 3. However, the fair-minded and informed observer, having considered 
the facts, would not conclude that there had been a real possibility that the Arbitrator had 
been biased. 
 

Presenter
Presentation Notes
Halliburton contended that Popplewell J had failed to have adequate regard to the unfairness where an arbitrator accepted overlapping references. In particular, Halliburton stressed the potential for an arbitrator to be privy to information in one reference which is unknown to the other party in a different reference; and also for a party appearing in all references to tailor its approach in the light of the views of the common arbitrator as they became apparent in an earlier reference. The legitimacy of such concerns had led Leggatt J to refuse to appoint the Insured’s proposed arbitrator in Guidant LLC v Swiss Re International SE [2016] EWHC 1201, albeit that he had accepted the Insured’s submission that the appointment of a common arbitrator did not justify an inference of apparent bias.The Court of Appeal agreed with Leggatt J that while “inside information” or “inside knowledge” might be a legitimate concern in overlapping arbitrations with a common arbitrator but only one common party, such a state of affairs did not justify an inference of apparent biasAs to that, the starting point remained Dyson LJ’s dictum in AMEC Capital Projects v Whitefriars City Estates [2005] 1 WLR 723 at [20]-[21] to the effect that tribunals (like judges) are assumed to be trustworthy and approach every case with an open mind even if they have previously decided the issue before it. It followed that an arbitrator could be trusted to decide a case solely on the evidence before him in the reference in question, even where there was a common party. In so holding, it is notable that the Court of Appeal cited, but did not endorse, Fraser J’s conclusion in Beumer Group UK Ltd v Vinci Construction UK Ltd [2016] EWHC 2283 (TCC) that the failure to disclose the use of the same adjudicator in two construction adjudications arising out of the same subject matter amounted to a breach of natural justice rendering the adjudicator’s decision unenforceable.The Court of Appeal did not agree with Popplewell J’s view that the analysis of whether there was apparent bias was itself determinative of whether M should have disclosed the fact of References 2 and 3 to Halliburton. An obligation to disclose might arise in circumstances which fell short of those required to support a finding of apparent bias   A similar approach had also been taken in the Privy Council’s recent decision in Wael Almazeedi v Michael Penner [2018] UKPC 3.As a matter of English law, an arbitrator was obliged to disclose facts known to him which might give rise to justifiable doubts about his impartiality.It followed that a court considering an allegation of non-disclosure after the event should consider two distinct questions:First, whether disclosure should have been made;Second, the significance of that non-disclosure in context.In this case, the Court of Appeal considered that the circumstances of M’s appointment and the fact of overlap between the references could not give rise to justifiable doubts as to his impartiality. Halliburton’s suggestion that the further references amounted to the conferment of a financial benefit on M for which he should be disqualified was “wholly inconsistent” with the manner in which international arbitration is conducted and would lead to “absurd” consequences.The Court considered that, as a matter of best practice in international commercial arbitration and as a matter of law, disclosure should have been made of the further references. In so far as M was under duties of confidentiality in relation to those references, the need to provide disclosure to Halliburton would be regarded as an exception to such duties.Nevertheless, the Court of Appeal agreed with Popplewell J’s conclusion that the fair-minded and informed observer considering all the facts would not conclude that there was a real possibility that M was biased. Accordingly. Halliburton’s appeal was dismissed.COMMENTARYThe decision in Halliburton clearly emphasises that arbitrators are to be trusted to approach each reference solely by reference to the evidence available and submissions made in that reference: thus, and provided appropriate disclosure is made, the decision confirms that there is little practical impediment to an arbitrator being a party-appointed arbitrator in multiple, overlapping references.



Hunt v The Owners, Strata Plan LMS 2556, 2018 BCCA 159 

Issues 
 

1. Whether judicial review proceedings constitute a collateral attack.  
2. Whether a reasonable apprehension of bias arose in the arbitration proceeding 

 
Holding 

 
• The judicial review proceedings did not constitute a collateral attack – against either 

the  arbitrators costs award, or the subsequent judicial proceeding denying leave to 
appeal that award.  
 

• The trial judge erred in failing to find that the communications between one party to 
the arbitration and the arbitrators raised a reasonable apprehension of bias, entitling 
the appellants to an order quashing the arbitration and resultant costs decision 
against them.  
 

Presenter
Presentation Notes
This decision is the most recent development in a long-running dispute that arose from a miscommunication over approval to install an air-conditioning unit on a limited-common-property balcony. Even though that miscommunication was corrected (there was no approval and, so, the HVAC unit was never installed), the owners of a neighboring strata lot had nevertheless commenced arbitration proceedings against the strata corporation. Those proceedings have produced an arbitration award in favor of the strata corporation, an award of special costs against the owners, and a ruling on judicial review upholding the arbitration award. And now the court of appeal has allowed the owners’ appeal, setting all that aside.The court of appeal held that the judicial review proceedings did not constitute a collateral attack – against either the  arbitrators costs award, or the subsequent judicial proceeding denying leave to appeal that award – for the following reasons: The Act expressly provides for both an application for judicial review and an appeal to the Supreme Court  judicial review is a direct attack, not collateral, against the order which is subject to judicial review. There has been no prior judicial review application.The grounds raised on judicial review are different than the grounds raised before the arbitrators and on the application for leave to appeal.The evidence consists of private communications between Strata’s counsel and the arbitrators. This evidence was not disclosed and could not have been discovered by the Hunts until after the dismissal of the application for leave to appeal the costs award. On the reasonable apprehension of bias issue, the Court noted that: “It is well-accepted in the context of judicial proceedings that a judge ought not to discuss any part of an ongoing case with only one party to the dispute, or a witness.  If a judge were to discuss a case with only one party, even in good faith, this could be sufficient to create a reasonable apprehension of bias.” (para 86)The court rejected the Strata’s argument which characterized the communications as procedural: [99] Private conversations between an arbitrator and one party to the dispute do not necessarily have to deal with the merits of the dispute or evidence in order to be disqualifying. The Court found it relevant that the Strata viewed the arbitrator in question as its nominee. [117] The Strata’s private lobbying and expectation that [the arbitrator] as nominee would be influenced by the Strata’s desired outcome unfortunately destroyed any appearance of adjudicative neutrality.  That neither [the strata’s lawyer] nor [the arbitrator] disclosed the communication, and that [the arbitrator] did not respond by stating to [the strata’s lawyer] that it was inappropriate, made the problem worse.The judge found that the ex parte communications about mediation were akin to a judge meeting outside of the courtroom with only one party to discuss the prospect of mediation or settlement. The Court stated: I have little difficulty concluding in the context of a court proceeding that this would be considered inappropriate and could raise a reasonable apprehension of bias.  Likewise, I have no difficulty reaching the same conclusion in the context of an arbitration under the Act.The court of appeal rejected the argument that persuaded the chambers judge, which was that since the case was ultimately based on a miscommunication, there was nothing to arbitrate or mediate. The court of appeal held that:[T]he submission and finding is irrelevant to the question of whether there was a reasonable apprehension of bias. This assertion is simply one rung of the irrelevant argument that there was no actual prejudice to the Hunts arising from the four ex parte communications even if they did give rise to a reasonable apprehension of bias.The Strata’s position amounts to an argument that there was no need for an arbitration, and therefore no need for the arbitrators – once appointed and acting as arbitrators – to act fairly. The reverse is true: there was an arbitration; there were arbitrators appointed; and therefore they did have duties of impartiality and procedural fairness.In the court’s view, these undisclosed communications did create a reasonable apprehension of bias in the circumstances of this dispute:By allowing ex parte communications about the arbitration proceeding to take place with [the strata’s lawyer], the arbitrators placed themselves in an impossible position and undermined their appearance of neutrality.It has to be understood that many strata disputes are initiated or defended by self-represented condominium owners. The lawyers acting on the opposite side or as arbitrators in such disputes are usually earning significant professional fees for their roles. It would not be unheard of for them to refer work to one another and to maintain collegial professional relationships. In such a context, the legal professionals involved must be especially vigilant to maintain appropriate professional distance in order to properly perform their roles.These were all experienced counsel in Strata arbitrations and all arbitrators that held themselves out as experienced arbitrators.  All should have known better.  Frankly, it gives arbitration a bad name as a kind of old boys club and I know that most experienced arbitrators maintain the vigilance that Madam Justice Griffin speaks of.  An important reminder.



Atlantic Industries v SNC- Lavalin Constructors (Pacific) Inc 
2017 BCCA 433 

Issues 
 

• Whether the judge erred by finding AIL’s waiver of its ability to raise a 
reasonable apprehension of bias against Mr. Knutson was sufficiently 
informed, and therefore valid. 
– Determining this issue requires consideration of the scope of disclosure 

required from an arbitrator in order to give rise to a legally valid waiver of 
the right to object to a reasonable apprehension of bias 
 

Holding 
 
• Appeal dismissed. The judge did not misstate or misapply the legal test for 

valid waiver, and he properly considered the context. 
 

Presenter
Presentation Notes
Appeal by Atlantic Industries from an order dismissing its petition to quash the decision of an arbitrator and to remove the arbitrator.  The parties jointly appointed the arbitrator. A month before the arbitration hearing the arbitrator informed the parties that one of the lawyers in his firm was acting on behalf of the respondent in an unrelated matter. Arbitrator offered to withdraw or put up a wall.Both parties agreed to proceed with the arbitrator. After the arbitrator rendered his decision, the appellant learned that four lawyers from the arbitrator's firm provided legal services to the respondent and that the fees paid were “substantial”. The appellant then filed a petition for orders removing the arbitrator and vacating the arbitration award. The chambers judge found that the information provided by the arbitrator initially regarding his firm's relationship with the respondent was sufficient and that the subsequent information provided did not constitute new material information vitiating the appellant's waiver of its right to object to the arbitrator continuing.The appeal was dismissed. The judge did not err by finding the appellant's s waiver of its ability to raise a reasonable apprehension of bias against the arbitrator was sufficiently informed and therefore valid. There was no error in the judge's statement of the legal test.The judge properly considered whether the arbitrator initially disclosed all the material information necessary to ground a waiver of a reasonable apprehension of bias. The judge found the arbitrator had disclosed sufficient details in a timely manner. The information revealed that the law firm had been retained to do work for the respondent and that the work was ongoing but without the arbitrator's involvement. By agreeing to this state of affairs subject to the implementation of a conflict wall, the appellant waived objection to this ongoing relationship. The appellant's waiver was significant in light of its admission that the initial information provided by the arbitrator described a range of possible relationships between the arbitrator's law firm and the respondent, including the actual relationship.



International Cases 





This is not an  
International Arbitration 



McHenry Software Inc. v. ARAS 360 Incorporated, 2018 
BCSC 586  

Issues 

• Which statue governs the arbitration – the ICAA or the Arbitration Act? 
– Does the ICAA apply? 
– Did the parties waive the provisions of the ICAA such that the Arbitration Act applies to 

the Arbitration?  
– In the alternative, is ARAS estopped from taking the position that the ICAA applies to 

the arbitration based on its conduct in the arbitration?  
Holding 

 
• The parties could not waive (or contract out of) the application of B.C.’s International 

Commercial Arbitration Act (ICAA) in favour of the Domestic Act because its application 
was mandatory for international arbitrations.   

 
• Notwithstanding that the parties having conducted their entire arbitration according to the 

Arbitration Act, Russell J. held the party seeking to rely  on the ICAA, and its more limited 
appeal provisions, could not be estopped from doing so as the ICAA was enacted for a 
public purpose. 

 
 

 

Presenter
Presentation Notes
This decision addressed the issue of whether one can choose the domestic Arbitration Act, R.S.B.C. 1996, c. 55, for an arbitration that meets the statutory definition of international under the ICCA.This issue is most significant because the grounds of appeal are more limited under the ICAA. Not an uncommon issue where the contract expressly says Domestic Act where International Act applies.  A dispute arose over payment under the Agreement, which lead McHenry to terminate the Agreement in December, 2011 and initiate arbitration in November 2012.  The Agreement made mention of the BCICAC’s “Domestic Arbitration Rules” but no express mention of which B.C. arbitration legislation applied: the ICAA or the Arbitration Act. However: McHenry’s Notice to Arbitrate mentioned that it was made pursuant to the parties’ Agreement and the “Commercial Arbitration Act”, (the name of the B.C. statute in effect until a March 18, 2013 name change to its current “Arbitration Act”.)   The arbitrator circulated an Agreement to Arbitrate in which “the parties agree that their (A)rbitration is pursuant to the (Arbitration Act)”. Both McHenry and ARAS signed the document. The parties’ proceedings, including pleadings, lists of documents, applications, affidavits, witness statements and written submissions all mentioned “Arbitration Act” in the style of proceedings.  The arbitrator issued interim orders and awards also referencing “Arbitration Act” in the style of proceedings.The Court followed the process to determine whether an arbitration agreement is governed by the ICAA or the Arbitration Agreement as set out at para. 40 of United Mexican States v. Metalclad Corp., 2001 BCSC 664:40 In the definition of "arbitration agreement" in the [Arbitration Act], an agreement to which the [ICAA] applies is specifically excluded. This means that it is first necessary to consider whether the [ICAA] applies to the arbitration agreement in this case. If it is found to apply, its provisions will govern and the [Arbitration Act] need not be considered. If the [ICAA] is not found to apply, the provisions of the [Arbitration Act] will govern by default.Does the ICAA apply?Both parties acknowledged that their relationship was “commercial”, that both parties had their places of business in different states and therefore their arbitration was “international”.WaiverReferring to Brent v. Brent, 2004 CanLII 17996, the judge reiterated that parties cannot by private agreement provide additional appeal rights.  Doing so would be the equivalent of conferring jurisdiction on the court that it did not have.Russell J held that a waiver could only occur to non-mandatory provisions of the ICAA.  She held that the ICAA’s application is mandatory once an arbitration qualifies as being both “international” and “commercial” within the meaning of sections 1(3) and 1(6) of the ICAA.Given that McHenry’s argument on waiver did not rely on section 4 of the ICAA but on the common law, Russell J. also analyzed whether ARAS’ conduct constituted a waiver of a statutory right of a private nature.She accepted that parties can waive statutory rights granted in their favour provided that the right was of a private nature.  Parties could not waive a right which was in the public interest or originated from a public purpose.Russell J. noted that, based on her earlier analysis, only certain non-mandatory provisions of the ICAA could be waived and that the application of the ICAA as a whole was mandatory.  She specifically held that “the ICAA’s law of waiver displaces the common law” as reasoned and held in Busse Farms Ltd. v. Federal Business Development Bank, 1998 CanLII 12401 (SK CA) paras 12-14.Russell J. declined to determine whether the ICAA is a public policy statute or a statute concerned with private interests.  That determination re-emerged in her analysis of the estoppel argument.EstoppelMcHenry submitted that ARAS had consistently relied on and referred to the Arbitration Act throughout the arbitration and that McHenry had relied on those representations.  The reasons for judgment contain few details of the impact McHenry’s reliance occasioned other than a mention that it invested effort in pursuing relief consistent with the Arbitration Act as well as reliance on the broader grounds for appeal available under that legislation.Russell J. wrote that that, given that the basis of the ICAA is the Model Law, she could infer that the ICAA drew on the same purposes listed above.  [76] Upon reviewing the preamble of the ICAA, the Resolution, commentary on the purposes of the Model Law, and decisions of this Court that discuss the purposes of the ICAA, it is clear to me that the ICAA does indeed possess a public purpose, namely, to ensure consistency, uniformity and certainty in the resolution of disputes arising out of international commercial arbitration, across jurisdictions; and further, to develop “harmonious international economic relations”.Based on her conclusion that the ICAA had a public purpose, she concluded that estoppel was not available.In her closing paragraphs, Russell J. stated the effect of her conclusion.[80] The appeal will be governed by the ICAA, which allows for an appeal in this case only if the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration; the award contains decisions on matters beyond the scope of the submission to arbitration; or the award is in conflict with the public policy in British Columbia: ss. 34(1) and (2). 



Issues 
 
1. Was there one or more arbitration agreement(s)? 

2. Does the domestic or international act apply? 

3. Should a stay of action granted in favour of arbitration? 
4. Should there be an order for consolidation? 

 

Holding 
 

• The only practical and common-sense conclusion was that there was one overarching reinsurance 
agreement, including all defendants.  

• Since there was one overarching agreement and one of the signatories (Lloyd’s) was an international 
party, the arbitration agreement fell under the international act.  

• The action should be stayed and while consolidation makes sense, court does not have jurisdiction to 
order consolidation absent unanimous consent. 

Alberta Motor Association Insurance Company v Aspen 
Insurance UK Limited, 2018 ABQB 207 

Presenter
Presentation Notes
This was an application by reinsurers for a stay of proceedings. Fort McMurray wildfire ultimately became the costliest natural disaster in the history of Canada.The plaintiff, Alberta Motor Association Insurance Company paid almost $300 million to its policyholders.At the time of the fire, the plaintiff had reinsurance coverage with the various defendant reinsurers (collectively, the “defendants”) through a Reinsurance Agreement.The plaintiff provided notice to the defendants that it was bringing a claim under the Reinsurance Agreement. A dispute arose under the Reinsurance Agreement and the plaintiff now sought summary judgment.The defendants have applied for a stay of proceedings on the basis this dispute should not proceed in the courts, but should instead be sent to arbitration, as mandated by the Reinsurance Agreement.The arbitration clause did not state which of the Arbitration Act and the International Commercial Arbitration Act applied. The issues were as follows: Was there one or more arbitration agreement(s)?Does the domestic or international act apply?Should a stay of action granted in favour of arbitration?HELD: Application allowed.If there is one agreement, and at least one Reinsurer is an international party, all Reinsurers are swept under the International Act. The International Act applies if one party to the agreement meets the test for internationality: Model Law: Art 1(3). The Domestic Act has no application if the International Act applies: Domestic Act s 2(1)(b). On the other hand, if separate agreements exist, the possibility exists that some Reinsurers will fall under the International Act, while others will fall under the Domestic Act.How many arbitration agreements?The only practical and common-sense conclusion was that there was one overarching reinsurance agreement. Interesting insurance law issues.Judge noted while it is true that the arbitration clause is silent in many respects, the provisions included are most consistent with the International Act – not clear what the point of that analysis was given the language in the International Act.The plaintiff's arguable "entitlement" to apply for summary judgment and to a limited right of appeal on questions of law (found only in the Domestic Act) run contrary to any objective assessment of the intention of the parties, having regard to the contract as a whole, the provisions referenced above, and the commercial purpose behind reinsurance agreements.The parties could not have intended that with common treaty wording, and a single contract-interpretation issue, there would nonetheless be the potential (or likelihood) of parallel proceedings under two different arbitration acts. Such an outcome would undermine the enumerated benefits of committing to arbitration in the first place.Accordingly, whether any party is international dictates which arbitration act applies. Are the defendants an international party? Other than TOA and Lloyd's, none of the defendant reinsurers suggested they were international parties. The judge found that TOA had places of business in Toronto and New Jersey. The place of business with the closest connection to the arbitration agreement was Toronto, where the reinsurance agreement was underwritten and executed. Lloyd's was an international party. Lloyd's' sole place of business was London. The decisions to underwrite the risk and to set the terms and conditions of coverage were made in London. The fact that the fully negotiated and executed reinsurance agreement was replaced by a Canadian contract through signature of an Attorney in Fact (AIF) did not make Toronto the place of business with the closest connection to the arbitration agreement. The administrative functions of the AIF lacked the requisite independence. The AIF had no authority to renegotiate the coverage or change any terms. Since the judge determined that there was one overarching agreement between the plaintiffs and the defendants and she also found Lloyd’s to be an international party, it followed that the arbitration proceedings fell under the international act. Should a stay be granted? If the parties had fallen under the Domestic Act, the Court has jurisdiction to refuse to stay the proceeding if the matter in dispute is a proper one for summary judgment. However, since the parties fell under the International Act, the Court has no jurisdiction and the dispute must be sent to arbitration.Since there was one overarching reinsurance agreement and Lloyd's was an international party, the arbitration proceedings fell under the International Commercial Arbitration Act. As such, the plaintiffs application for summary judgement had to be stayed. Consolidation AMA did not consent to consolidation.Conflicting Alberta authority on whether consent of all parties was required.Referred to principle of party control and the Report of the Uniform Law Conference in deciding that the International Act  should be interpreted as requiring consent.



Heller v Uber Technologies 2018 ONSC 718  

Issues 
 

1. Which arbitration act applies? 
2. Does the Competence-Competence Principle Apply? 
3. Do the Exceptions to a Stay and a Referral to Arbitration Apply? 

 
Holding   

 
• Employment-related agreements are “commercial” within meaning in the ICAA; 
 
• Because the ESA does not preclude arbitration agreements, the Court should not stay the action;  
 
• The challenge to the arbitrator’s jurisdiction should first be resolved by the arbitrator in the 

Netherlands; and  
 

• It is not unconscionable to prevent employees from pursuing employment-related rights through a 
court when there is a valid arbitration clause. 
 

Presenter
Presentation Notes
In the case at bar, the ultimate question is whether Uber is the putative Class Members' employer under Ontario's employment law.At issue was whether or not the Plaintiff, David Heller, could commence a proposed $400 million class action on behalf of all Uber drivers in Ontario. In particular, the class members argued that they should be classified as Uber employees instead of independent contractors in order to be entitled to the benefits under Ontario’s Employment Standards Act, 2000, SO 2000, c. 41.Arbitration Act or International Commercial Arbitration ActUber’s Service Agreement contained two important provisions:A Driver Acknowledgment that the two parties are not in an employment relationship; and2. An Arbitration Clause that stipulates that disputes, conflicts, or controversies arising out of or broadly in connection with the agreements shall be resolved by arbitration in Amsterdam under the Rules of Arbitration of the International Chamber of Commerce.In Heller, what has transpired is a legal tug-of-war to either certify class proceedings through Ontario Courts or else proceed with arbitration in the Netherlands. As per their Service Agreement, Uber argued that the proposed class action should be stayed in favour of arbitration in the Netherlands (where Uber is incorporated) under the terms of the International Commercial Arbitration Act, 2017, SO 2017, c 2, Sched 5. Conversely, the plaintiff seeks action in Ontario.In order for the International Commercial Arbitration Act to apply, an arbitration agreement must be “commercial” in nature. On this point, the plaintiff argued that his contractual relationship with the Uber entities is an employment relationship, and thus outside the ambit of the arbitration clause.Judge Perell did not find the plaintiff’s argument persuasive. He characterized the relationship between Uber and its drivers as “the sale for the use of intellectual property, a software program, for a fee” (Heller, para 46). Ultimately, Justice Perrell held that the relationship might resemble a commercial relationship even though it may also be an employment one, and as such the International Commercial Arbitration Act, 2017  applied.The Competence-Competence PrincipleUnder s. 17 (1) of the Arbitration Act, 1991 and Article 16 (1) of the International Commercial Arbitration Act, 2017, arbitrators have the power to rule on their own jurisdiction. Under the competence-competence principle, if there is an arguable or prima facie case that the arbitrator has jurisdiction, the court should defer the issue of jurisdiction to the arbitratorIn disposing of this argument, Judge Perell followed the Supreme Court’s ruling in Seidel v TELUS Communications Inc., 2011 SCC 15 [Seidel], which held that absent legislative language to the contrary, courts must enforce arbitration agreements (Seidel, para 7).Justice Perrell found that the plain meaning of the words of the Employment Standards Act, 2000 do not preclude resort to arbitration. Further, the issue of whether employment claims are arbitrable is an issue subject to the competence-competence principle. It is a complex issue of mixed fact and law to be determined in the first instance by the arbitrator; it is not a simple matter of statutory interpretation to be resolved by the court.Justice Perrell held that unless one of the exceptions to the requirements under the Arbitration Act, 1991 or the International Commercial Arbitration Act, 2017 that Mr. Heller's action must be stayed applies, the challenge to the arbitrator's jurisdiction should be first resolved by the arbitrator in the Netherlands.Unconsionability Under the International Commercial Arbitration Act, 2017, the exceptions are set out in Article 8(1), and if this Act applies, Mr. Heller argues, once again, that there should be no referral because the agreement is null and void or inoperative on the grounds of unconscionabilityUnconscionability is ultimately a fact-based determination of the particular circumstances of the case and of the particular terms of the contract. According to Justice Perrell, the circumstances of the case did not give rise to an unconscionability claim.  Distinguished cases where forum selection clauses have not been enforced given the strong legislative direction supporting the enforcement of arbitration agreements.The judge ultimately stayed the class action in favour of arbitration.



Trade Finance Solutions Inc. v. Equinox Global Ltd and Lloyd’s 
Underwriters, 2018 ONCA 12 

Issue 
 

• When there is an international insurance agreement that contains both an arbitration 
provision and an “Action Against Insurer” clause, should an Ontario action brought by 
an insured be stayed or referred to arbitration in London?  
 

Holding 
 

• The Court of Appeal disagreed with the motions judge and granted Equinox the stay of 
proceedings. It grounded its reasoning on the following two key principles: 
 

1.  An objective interpretation of the policy as a whole, giving effect and meaning 
to each term, indicated that the parties had agreed to mandatory arbitration in 
London, England, as the sole method of dispute resolution; and 
 

2. As the arbitration agreement was binding on the parties and the claims at issue 
fell within the scope of the agreement, the court was bound to refer the parties 
to arbitration in accordance with the Model Law.  

 
 
 
 
 
 

Presenter
Presentation Notes
The insurance contract contained a mandatory arbitration provision, directing that any dispute arising from the policy be referred to and finally resolved by arbitration under the rules of the LCIA. The contract also contained an Action Against Insurer endorsement providing that any action to enforce the obligations of the underwriters would be validly served upon the attorney-in-fact in Canada.�After several claims for loss under the policy, TFS brought an action in Ontario against Equinox and Lloyd’s.  Equinox responded with a motion to stay the proceedings on the grounds of the mandatory arbitration provision in the contract.The motions judge found in favour of TFS, finding that the existence of the two clauses represented an agreement between the parties to “Canadianize” the contract by allowing domestic actions against the insurer. The endorsement preserved the insured’s right to bring an action in Ontario, and s. 123 of the Ontario Insurance Act provides that insurance delivered to an insured person resident in Ontario is deemed to be a contract made in Ontario.�The motions judge noted that the International Commercial Arbitration Actadopting the Model Law on International Commercial Arbitration was not applicable as its operation was limited to situations where the parties had agreed to arbitration as the sole method of dispute resolution.�The Court of Appeal disagreed with the motions judge and granted Equinox the stay of proceedings. It noted the broad importance of the decision to similarly worded insurance policies, holding that a standard of correctness applied as affirmed in Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co. 2016 SCC 37. It grounded its reasoning on the following two key principles:�An objective interpretation of the policy as a whole, giving effect and meaning to each term, indicated that the parties had agreed to mandatory arbitration in London, England, as the sole method of dispute resolution; andAs the arbitration agreement was binding on the parties and the claims at issue fell within the scope of the agreement, the court was bound to refer the parties to arbitration in accordance with the Model Law. The court held that the reference to “defendant” and “action” in the endorsement did not necessarily refer to a civil action, and could be read to refer to any proceeding including arbitration. Read correctly, there was no conflict with the mandatory arbitration provision and the motions judge had erred in the expansive interpretation given to the Action Against Insurer clause.�The court further affirmed, by reference to other decisions dealing with “Service of Suit” clauses, that these clauses were materially identical to the Action Against Insurer endorsement and simply served to define the circumstances under which the insurer will accept service of a suit if that insurer is out of the jurisdiction or constitutes a syndicate of many insurers. Both “action” and “suit” referred to any proceeding including arbitration.�In this approach, the court was able to give meaningful effect to both clauses without rendering the mandatory arbitration clause as merely optional and thus ineffective. It reinforced that the mandatory arbitration clause was the sole method of resolving the parties’ dispute.�While sufficient to grant the stay of proceeding, the court also noted its disagreement with the motion judge’s holding that the Model Law was not restricted to international commercial agreements providing for arbitration as the sole dispute resolution mechanism, and Article 8 of the Model Law could apply even where a contract provides for arbitration only of certain disputes. Not uncommon to have certain disputes excluded from arbitration.�The Court of Appeal’s ruling reinforces that deference will be granted to mandatory arbitration clauses and clears up the uncertainty around application of domestic Action Against Insurer clauses in international insurance policies.��



Pixhug Media Inc. v. Steeves, 2017 BCSC 2171 

Issues 
 
(1) Have the defendants satisfied the requirements for a stay under s. 8(1) of the ICAA? 
(2) If the defendants have satisfied the requirements of s. 8(1), are the arbitration 

agreements null and void for fraud under s. 8(2)? 
 
Holding 
 
• Application dismissed.  
 
• A party who takes a step in the proceedings forfeits its right to apply for a stay under 

s. 8, regardless of whether it has expressed an intention to refer the dispute to 
arbitration.  

 
• There is venerable authority that a motion for security for costs is a "step in the 

proceeding" which precludes a defendant from applying under statutes equivalent to 
the ICAA for a stay in favour of arbitration. 
 
 

Presenter
Presentation Notes
The plaintiff was a technology company formed to develop a certain software platform. It entered into a contract under which the corporate defendant was to provide services to assist the plaintiff in the development of the platform. The agreement contained an arbitration clause. The parties’ relationship soured, the project failed and the plaintiff sued the defendant, its principals and others for fraud, conversion, breach of trust and fiduciary duty, breach of contract and unjust enrichment. Counsel for the defendants filed a Statement of Defence requesting a stay of proceedings in favour of arbitration.The defendants then applied, successfully, to set aside a Mareva injunction the plaintiff had been granted ex parte; at that time, importantly,  the defendants also sought security for costs including trial costs and damages flowing from the Mareva injunction. The defendants now applied for an order under s. 8 of the International Commercial Arbitration Act staying the action in favour of arbitration.  The application for security for costs went beyond dealing with interim measures. Held, application dismissed. A party who takes a step in the proceedings forfeits its right to apply for a stay under s. 8, regardless of whether it has expressed an intention to refer the dispute to arbitration.  The application for security for costs went beyond dealing with interim measures. Here, had the defendants confined themselves to filing and delivering responses to civil claim that requested a stay of proceedings in favour of arbitration, it might have remained open to them to argue they were not seeking to have the benefit of both the court process and the arbitration agreement. 



Canada v. Bilcon et al. 2018 FC 436 

• Application to set aside NAFTA Ch. 11 arbitration award on basis that Tribunal exceeded jurisdiction by deciding that Fed-
Prov Environmental Joint Review Panel (JRP) erred in law and thereby breached NAFTA’s fair and equitable 
treatment  (Art.1105) and national standards (Art. 1102) 

 
• Canada argued that Majority relied on an error of domestic law in finding that JRP assessed the project based on its 

undisclosed criteria of “community core values” and refusing tp consider issues of environmental mitigation 
  
• Canada argued that the Majority decided that the JRP’s failure to act in accordance with Canadian environmental law 

amounted to a breach of the international law standard 
  
• Respondent investor argued this was not a jurisdictional issue but that Canada was simply re-arguing the merits 
  
Issue 
  
• Did the Tribunal exceed its jurisdiction by dealing with an issue not within the submission to Arbitration? 
   
Holding 
  
• Court followed Cargill case and reviewed the Award in light of the submission to arbitration to determine whether the 

Tribunal exceeded its jurisdiction.   
 
• Court found that while Tribunal referenced Canadian law it did so in the context of deciding the merits of whether Art. 1105 

and 1102 were breached.   
 

• Majority’s finding may be controversial but it was within their jurisdiction to make the findings they did and their findings on 
not subject to challenge on the merits. 
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