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Overview 

●   Focus is on cases since WCCAS May 
 2017 conference 
●   Presentation tries to avoid overlap with 

 other topics today 
●   Canadian courts have again tackled a 

 wide range of arbitration-related 
 subjects     
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Presenter
Presentation Notes
Again, of course, the case law featured here is from that subset of arbitration cases that wind up in the courts so not representative necessarily of what is being arbitrated.Most of the cases in this presentation are “domestic” rather than “international” arbitration cases, as the bulk of interesting recent case law has arisen in the domestic field.Unlike in presentations from the recent past, there are no family law cases mixed in – for a while it seemed as those family law cases decided under ordinary arbitration legislation were going to be shaping components of procedural case law, but that seems to have abated for now.Lots of writing on these slides because intended to serve as document that can be referred to in future – circulated printout for ease of reference



How this presentation is organized 

Cases in this presentation are grouped by topic: 
• commencing arbitration 
• staying court proceedings 
• procedural fairness 
• interim relief 
• confidentiality of related court proceedings? 
• challenges to arbitral awards 
 
 

 
 

3 



4 

COMMENCING AN ARBITRATION 



How do you commence an arbitration? 
Domestic: South Coast British Columbia Transportation Authority 
v. BMT Fleet Technology Ltd., 2017 BCSC 1683 (decision has been 
appealed) 
●   single notice to arbitrate filed at BCICAC against four different 
 parties under four different contracts, related to same project 
●   single filing fee paid (not 4 x filing fee) 
●   court found that defects were simply irregularities and did not 
 nullify the process; the notice was effective to commence 
 proceedings 
●   service not necessary for deemed commencement under 
 BCICAC Rules 
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This first case involves our own Craig Chiasson and Rob Deane, under BCICAC domestic rules.  The BC Supreme Court decision was made in September, with notices of appeal filed in the Court of Appeal in October. (GC Weatherill)With respect to the former Rule 8 (which is currently 9), the Court noted that it “deals with the content of an arbitration notice” and, while it “addresses a procedural mechanism by which a party may commence an arbitration, there is no indication in the language used that it is exhaustive of the ways in which arbitration proceedings can be commenced.  The judge commented more broadly that the rules were “minimal procedural rules which are more akin to guidelines than a robust procedural code defining all the rules of the game. For example, unlike court proceedings, there is no mandated ‘form’ for the commencement of an arbitration.  There is no registry that stamps materials when the materials are filed...”  IThe  Court noted that the issue turned on the “legal effect” of the notice “based upon an objective and sensible construction of it in the context of the contracts the parties made. The Court’s focus is on ‘the substance of the matter’”  Observing that the notice to arbitrate “contained all of the information required by Rule 8” and that had the initiating party photocopied the notice four times and filed the same document four times “there could be no dispute that it was fully compliant”, the court determined that the defect was simply an irregularity.  Te fact that the initiating party had not paid a fee commensurate with commencing the number of arbitrations it had also did not nullify the process.  The court noted that “BCICAC’s deeming that the arbitration proceedings had commenced is analogous to the court registry having accepted a civil action for filing. The matter of the payment of a fee is for the BCICAC to address and administer.  It is not a matter between [the initiating party] and the respondents, and does not prejudice the respondents in any way. The payment of the incorrect fee can hardly be described as a fundamental breach of the parties’ contracts or going to the substance or ‘root’ of the parties’ rights inter se.”
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STAYING COURT PROCEEDINGS 



Law applicable to staying proceedings 
Domestic: Tundra Oil & Gas Partnership v. Enbridge Bakken 
Pipeline Company Inc., 2017 MBQB 92 
●   arbitration agreement provided the “laws of Alberta and 
 the laws of Canada...govern this contract” and that the 
 arbitration was to occur in Edmonton, to “be conducted 
 in accordance with the Arbitration Act (Alberta)” 
●   nonetheless an application to stay a proceeding in the 
 Manitoba Court of Queen’s Bench was governed by 
 Manitoba’s Arbitration Act 
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This is a straightforward decision but it’s a useful source for something that should be fairly clear.Alberta Arbitration Act contained a definition of “court” that was not the Manitoba Court of Queen’s Bench



What NOT to do to avoid a stay?  

 International: Northwestpharmacy.com Inc. v. Yates, 2017 
BCSC 1572: 

 
●   Court unimpressed by the thought that a plaintiff could 

 avoid a stay under B.C. International Commercial Arbitration 
 Act  “by naming related parties as defendants [while] 
 declining to name the signatory to the contract ... The court 
 ought not to construe party status narrowly ...”   

 
●   To find otherwise would elevate form over substance.  
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PROCEDURAL FAIRNESS IN 
ARBITRATION 



Reasonable apprehension of bias 

Domestic: Atlantic Industries Limited v. SNC-Lavalin 
Constructors (Pacific) Inc., 2017 BCSC 1263: 
●   “Avoiding both a biased state of mind and the 
 appearance of bias” is part of the “duty of fairness” that 
 arbitrators owe to the parties to an arbitration. 
●   For a party to waive the right to object, it must have all 
 the “material”, “pertinent”, “salient” or “essential” facts to 
 support a potential bias allegation.  It need not know 
 everything that could be known about the relationship 
 between the arbitrator and other party. 
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Presentation Notes
Rob Deane represented respondentPetitioner alleged arbitrator committed arbitral error by failing to fully disclose details of retainer under which members of his firm were acting for the respondent. Court found enough was disclosed before petitioner’s waiver of right to object.  Petitioner was represented at time by experienced counsel.Later details that came out did not change this.



What if the arbitrator doesn’t know...  
Canadian Royalties Inc. c.  
Nearctic Nickel Mines Inc. 
 
●   Last year the Quebec Superior Court (2016 QCCS 4828) said 
 the fact the arbitrator may not have been aware of “a conflict of 
 interest situation” (the conflict management system of his former 
 firm yielded no hits) does not negate a reasonable apprehension 
 of bias: “In the context of the Parties having to choose freely a 
 sole arbitrator, the test relating to the conflict of interest rests 
 with the Defendants’ own appreciation of the facts once and if 
 disclosed), and not only with the Arbitrator...” 
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Faskens conflict management system did not yield a hit and arbitrator didn’t seem to realize anything amiss.  The judge is wrong in stating that, even if the arbitrator did not know of a possible conflict of interest, the situation should be considered from the respondents ' sole point of view and whether they would have accepted the arbitrator's choice if they had known that the Office of the arbitrator had already represented the policyholders.Rather, the judge had to resort to an objective assessment of the case. It is important to consider whether, in fact, the judge or decision-maker had a real knowledge of the alleged cause of bias. It is inferred from the reasons of the Supreme Court that the knowledge of the decision maker of the facts giving rise to the alleged apprehension of bias is an important or even decisive criterion.Last year the Superior Court was angry that one party seemed to know of the tie between the arbitrator’s former firm and itself and jammed the other side to press ahead.  Obligation of full disclosure also rested with the parties.  



What if the arbitrator doesn’t know... 
(cont’d) 
●   This year the Quebec Court of Appeal overturned that decision 
 (2017 QCCA 1287). 
●   The Court of Appeal found that the lower court had not applied 
 the requisite objective test. 
●   Knowledge by the decision-maker of the facts giving rise to the 
 alleged apprehension of bias is an important or even decisive 
 consideration. 
●   A reasonable person would not doubt that this arbitrator of 
 admittedly good reputation, not told by his firm of its past 
 involvement with a party, was impartial.  
●   Also, applicants had not been diligent in raising the concern. 
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“Standard of review” when lack of 
procedural fairness alleged 
Domestic: Ary Homes Inc. v. Triple-A Classic Homes Inc.,  
2017 ABQB 510: 
 
●   The “fairness of the proceedings is not measured based on 
 whether they are ‘correct’ or ‘reasonable’ in the sense of the 
 administrative tribunal standards of review”. 
 
●   “Rather these issues are reviewed based on whether the 
 proceedings met the level of fairness required by law.” 
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INTERIM RELIEF 



Scope of potential interim orders by 
arbitrators 
Domestic: Winnipeg Condominium Corporation No. 75 v. Imperial 
Properties Corp., 2017 MBQB 112: 
 
●   Arbitrators may not grant pre-judgment garnishing orders; 
 they lack the requisite power to bind third parties. 
 
●   Of course, the court retains jurisdiction to grant such orders even 
 in a case that is substantively to be resolved via arbitration. 
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Seeking interim relief from the courts 

●   As has long been held, seeking interim relief from a 
 court is not inconsistent in itself with an arbitration 
 clause: Winnipeg Condominium, supra 

●   Parties seeking relief from courts need to remember to 
 file proper materials including materials that show the lis 
 between the parties: Farrell Holdings Inc. v. 
 Nussbaumer Holdings Ltd., 2017 SKQB 125 (also 
 a domestic case) 
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CONFIDENTIALITY OF RELATED COURT 
PROCEEDINGS? 



Whether arbitration-related court 
materials to be sealed 
Domestic: 2249492 Ontario Inc. v. Donato, 2017 ONSC 4974 (Dec. #1) 
●   Donato (the unsuccessful party in an arbitration) served notice of 
 appeal from arbitral award and said it would seek confidentiality 
 and sealing orders before appeal perfected. 
●   224 said it would be filing a motion to enforce the award. 
●   Donato applied urgently to the arbitrator and obtained a 
 declaration that the arbitration award was confidential and a 
 permanent injunction enjoining 224 from  bringing a motion to 
 enforce the award except as permitted by the ADR Chambers 
 Arbitration Rules (note: order wording found in 4975). 
●   Court dismissed 224’s appeal from this decision. 
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Whether arbitration-related court 
materials to be sealed (cont’d) 
Domestic: 2249492 Ontario Inc. v. Donato, 2017 ONSC 4975 (Dec. #2) 
●   Donato was unsuccessful in asking the court to seal the arbitral 
 award such that it would not form part of the public record for 
 224’s appeal of  the arbitral decision on confidentiality, the 
 Donato appeal of the arbitral award, and 224’s motion to enforce 
 the arbitral award. 
●   Applications for confidentiality should be decided on a case-by-
 case basis, not granted in all arbitration-related cases – 
 widespread granting of sealing orders could diminish public 
 confidence in the administration of justice 
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Sierra Club – SCC:A confidentiality order ... should only be granted when: (a) such an order is necessary in order to prevent a serious risk to an important interest, including a commercial interest, in the context of litigation because reasonably alternative measures will not prevent the risk; and (b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this context includes the public interest in open and accessible court proceedings.



Whether arbitration-related court 
materials to be sealed 
●   Counting against confidentiality in Donato was that: 
 -   the arbitration was no longer ongoing 
 -   the parties’ contract (including the ADR Rules) contemplated 
     appeal or review in the courts and made that an exception to 
     contractual non-disclosure obligations  
 -   though parties cannot contract that a court record would 
     remain confidential, they could have contracted out of appeal 
     or provided for a private, arbitral appeal, reducing the risks of 
     disclosure 
 -   Donato did not point to any specific confidential information or 
     explain why the public interest favoured confidentiality over 
     that specific information 
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CHALLENGES TO ARBITRAL AWARDS 



Need to challenge under the right Act 

1552955 Ontario Inc. v. Lakeside Produce Inc., 2017 ONSC 4933 
 
●   On a “pre-hearing motion”, arbitrator decided that International 

 Commercial Arbitration Act (“ICAA”) applied to the case. 
 
●   Arbitrator subsequently made an award on the merits. 
 
●   “JAG”, the unhappy party (oddly the one that had earlier argued 

 the ICAA applied), sought to challenge the award under the 
 Arbitration Act (“AA”), filing its motion in time if the AA applied.  
 (JAG sought an order setting aside the award under the appeal.) 
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The point at the top of the page is pretty obvious, but this case provides a good illustration of what can go wrong when a party does not start off by analyzing whether it should be under the international or domestic legislation, and does not stick to that.



Need to challenge under the right Act 
(cont’d) 
●   Months later, though out of time to do so under the ICAA, JAG 

 filed a motion under Art. 34 of the Model Law to set aside the 
 award. 

 
●   JAG then amended its AA motion to add that it sought “leave” to 

 appeal under the AA. 
 
●   During the hearing of its motion under the AA (the ICAA motion 

 had been abandoned as out of time), JAG conceded the ICAA 
 applied  and said the award should be set aside as being 
 contrary to public policy, under Art. 34 of the Model Law. 
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Need to challenge under the right Act 
(cont’d) 
 
●   JAG argued the scope of relief sought in the AA motion 

 (including “Such further and other relief as counsel may advise 
 and this Honourable Court may permit”) was enough to 
 encompass setting aside under Art. 34. 

 
●   JAG also argued that the grounds it asserted in support of the AA 

 relief in the AA motion were the same as for Art. 34. 
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Need to challenge under the right Act 
(cont’d) 
●   Court said the “further and other” clause was not enough: 
  -   each potential ground to set aside under Art. 34(2) is “a 

     distinct cause of action, which must be asserted with    
     specificity in the originating process”. 

  -   though there is some overlap between s. 46 of the AA and Art. 
     34 of the Model Law, JAG did not plead any of the overlapping 
     portions.  In its AA motion it had alleged errors of law.  

  -   JAG’s reliance now on the basket clause in the AA motion was 
     contrary to its conduct including (a) the filing of the separate 
     ICAA motion and (b) alleging in the AA motion that the      
     arbitrator erred in law by finding the ICAA applied. 
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The court also found, in case its analysis on this was wrong and it should consider Art. 34 of the Model Law, that there was not a conflict with public policy.Even if there were errors, they did not strike at the moral fabric of society at large.  JAG was mischaracterizing what was essentially a challenge in the nature of an appeal  as a matter of public policy conflict, which it was not.



Challenging a decision to defer a 
decision on jurisdiction? 
Domestic: Government of Saskatchewan v. Capitol Steel 
Corporation, 2017 SKQB 302 
●   Saskatchewan Arbitration Act says: 
 18(8)   The arbitral tribunal may rule on an objection [on 
 jurisdiction] as a preliminary question or may deal with it in an 
 award. 
 18(9)    If the arbitral tribunal rules on an objection as a 
 preliminary question, a party may, within 30 days after receiving 
 notice of the ruling, make an application to the court to decide 
 the matter. 
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Challenging a decision to defer a 
decision on jurisdiction? (cont’d) 
●   One party requested that the arbitrator rule on his jurisdiction as 

 a preliminary matter. 
●   Arbitrator twice decided to defer a hearing on jurisdiction until 

 after further steps taken, including examinations for discovery. 
●   Party appealed from the arbitrator’s decisions to defer. 
●   Court found the arbitrator’s decisions to defer were not rulings 

 “on an objection as a preliminary question”: ability to seek court 
 intervention under s. 18(9) was only triggered where the 
 arbitrator’s ruling actually decides the question of jurisdiction. 
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Act narrowly circumscribes and clearly delineates points at which court may intervene, and gives arbitrators the authority to shape procedures.Section 18(8) gives the arbitrator clear options in terms of the timing of his decision on jurisdiction.If arbitrator does not decide on jurisdiction as a preliminary question, and chooses to do so in an award, intervention by the court is limited to the processes set out in ss. 45 and 46 of the Act.Though arguably beneficial for the arbitrator to decide on jurisdiction as a preliminary question, he had not yet done so and the court could not direct him to do so.



Appeal under the B.C. Arbitration Act:  
Ensuring there is a question of law  
Domestic: Teal Cedar Products Ltd. v. British Columbia, 
2017 SCC 32.  Starting with some general comments of 
Gascon J. for the majority: 
●   Three-step analysis for appellate review of award: 
 (1) Does appellate court have jurisdiction to review the 
 alleged error? 
 (2) If so, what is the standard of review? 
 (3) Review: does the award withstand scrutiny under 
 that standard? 
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Appeal under the B.C. Arbitration Act: 
Ensuring there is a question of law (cont’d) 
●   “Unlike privative clauses which merely ‘signal’ 
 deference in the context of judicial review of 
 administrative tribunal decisions, statutory limitations on 
 the scope of appellate review of arbitration awards are 
 ‘absolute’”  
 
●   So where appeal is possible only from questions of law, 
 “a finding that the questions on appeal...are not 
 questions of law would wholly dispose of the issue of 
 the court’s jurisdiction to review those questions” 
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Appeal under the B.C. Arbitration Act: 
Ensuring there is a question of law (cont’d) 
●   The “characterization of a question on review as a mixed 

 question [of law and fact] rather than as a legal question has 
 vastly different consequences in appeals from arbitration awards 
 and civil judgments.  The identification of a mixed question when 
 appealing an arbitration award defeats a court’s appellate review 
 jurisdiction....In contrast, the identification of a mixed question 
 when appealing a civil litigation judgment merely raises the 
 standard of review.” 

●   So “to immediately launch into the merits of the arbitrator’s 
 contractual analysis – whether it is incorrect or unreasonable – is 
 to put the cart before the horse. His analysis must first be 
 characterized as raising a legal question.” 
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Appeal under the B.C. Arbitration Act: 
Ensuring there is a question of law (cont’d) 
●   “A narrow scope for extricable questions of law is consistent with 

 finality in commercial arbitration and, more broadly, with 
 deference to factual findings.”  

 
●   “Courts must be vigilant in distinguishing between a party 

 alleging that a legal test may have been altered in the course of 
 its application (an extricable question of law...), and a party 
 alleging that a legal test, which was unaltered, should have, 
 when applied, resulted in a different outcome (a mixed 
 question).” 
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First, there is a question of statutory interpretation: whether the arbitrator erred in selecting a valuation method that was allegedly inconsistent with the section of the Revitalization Act providing Teal Cedar with compensation.  In my opinion, this is a question of law falling within the scope of appellate review permitted under the Arbitration Act.  However, the arbitrator, who relied on the plain meaning of the statute prescribing that valuation, reasonably selected a suitable valuation method. Accordingly, I find that his award in this regard cannot be overturned.[4]                              Second, there is a question of contractual interpretation: whether the arbitrator let the factual matrix overwhelm the words of the contract when he interpreted an amended settlement agreement between the parties in light of the factual matrix of their failed negotiations. This question may be formulated in two ways: (1) whether the arbitrator allocated excessive weight to the factual matrix; or (2) whether the arbitrator’s interpretation of the factual matrix was isolated from the words of the contract. The former formulation is a question of mixed fact and law and thus falls outside the scope of appellate review permitted under the Arbitration Act. The latter formulation, while it raises a question of law, lacks arguable merit in this case because the arbitrator’s interpretation was clearly anchored in the words of the contract, which he interpreted in light of the factual matrix. Without arguable merit, this formulation also fails to confer appellate review jurisdiction under the Arbitration Act.[5]                              Third, there is a question of statutory application:  whether the arbitrator erred in denying compensation to Teal Cedar relating to the improvements associated with one of its licences because it never lost access to those improvements, in contrast with the other licences where it lost such access.  Teal Cedar’s licence for that area is referred to in these reasons as the Lillooet Licence.  This question involves the application of a specific valuation methodology to the intricate facts before the arbitrator, which qualitatively distinguished the Lillooet Licence from the other licences in dispute. On that basis, I consider that this a question of mixed fact and law outside the scope of appellate review permitted under the Arbitration Act.[6]                              As the Court of Appeal below reached the opposite conclusion on the first two questions, I would allow the appeal in part. Like the application judge, I would confirm the arbitrator’s award on these two questions. However, on the third question, like the Court of Appeal this time, I would restore the arbitrator’s original ruling that BC owed Teal Cedar no compensation relating to improvements for the Lillooet Licence.



What happened in Teal? 

Three questions before SCC arising from arbitral award: 
●   First, as a matter of statutory interpretation, did the arbitrator 

 err in selecting a valuation method allegedly inconsistent with the 
 Revitalization Act section providing Teal Cedar with 
 compensation?   

●   This was a question of law within the scope of appellate review. 
●   SCC majority held the arbitrator’s decision was reasonable (the 

 dissent disagreed) so could not be overturned.   
●   BCSC had confirmed the arbitral award on this question (as 

 did SCC majority) but BCCA had reached the opposite 
 conclusion.  Appeal from BCCA allowed in this respect. 
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What happened in Teal? (cont’d) 

●  Second, as a question of contractual interpretation, did the 
 arbitrator let the factual matrix overwhelm the words of the 
 contract when he interpreted an amended settlement agreement 
 between the parties in light of the factual matrix of their failed 
 negotiations? 

●  This question may be formulated in two ways:  
  (1) did the arbitrator allocate excessive weight to the factual 

 matrix?  This is a question of mixed fact and law and thus falls 
 outside the scope of appellate review. 
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What happened in Teal? (cont’d) 

  (2) Was the arbitrator’s interpretation of the factual matrix 
 isolated from the words of the contract?  This raises a question 
 of law but lacked arguable merit here (the arbitrator’s 
 interpretation was clearly anchored in contractual wording, 
 interpreted in light of the factual matrix) so also failed to confer 
 appellate review jurisdiction. 

●  BCSC had confirmed the arbitral award on this question (as 
 did the unanimous SCC) but BCCA had reached the opposite 
 conclusion.  Appeal from BCCA allowed in this respect. 
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What happened in Teal? (cont’d) 

●  Third, as a matter of statutory application, did the arbitrator err in 
 denying compensation to Teal relating to improvements 
 associated with its “Lilloet Licence”? This question 
 involved the application of a specific valuation methodology to 
 the facts, which qualitatively distinguished the Lilloet Licence 
 from other licences. 

●  This was a question of mixed fact and law outside the scope of 
 appellate review. 

●  Like BCCA but for different reasons, majority of SCC would 
 restore arbitrator’s original ruling that no compensation owed to 
 Teal re Lilloet Licence improvements. 
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Contracting out of ability to appeal 

Domestic: Home Automated Living, Inc. v. Securtek Monitoring 
Solutions Inc., 2017 SKQB 249 
●   Arbitration agreement provided the “arbitrators’ decision shall be 
 final without any possibility of appeal” except for the question of 
 whether the arbitration clause itself was valid 
●   “It is trite law that parties who have a commercial contractual 
 relationship, which contains an arbitration agreement for dispute 
 resolution, can, by agreement, abrogate appellate review of the 
 arbitrator’s decision”.  (Note: “appellate”) 
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Contracting out of ability to appeal 
(cont’d) 
●   Court rejected an attempt to insert as an implied term the ability 

 of the parties to appeal the arbitrators’ decision based on an 
 error of law. 

●   Such a term did not “go without saying”: it was “not akin to the 
 implied term of  good faith in contractual negotiation, or the 
 implied term of good workmanship in contracts for repair or 
 renovation work, or the implied term of reasonable notice of 
 termination in contracts of employment.” 

●   Further, this implied term would be inconsistent with express 
 terms of contract, which should generally not be the case. 
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Contracting about (not out of) the ability 
to seek review 
Domestic: Newfoundland and Labrador v. ExxonMobil Canada 
Properties, 2017 CanLII 56724 (NL SCTD): 
●   parties agreed to have arbitration conducted pursuant to an 
 “Arbitration Code”, based on the Model Law.  Art. 34 of the 
 “Arbitration Code” set  out grounds for setting aside an award as 
 does the Model Law 
●   “it would be contrary to public policy for the parties to have 
 purported to completely oust this Court’s inherent jurisdiction to 
 review the Award” 
●   however, the parties could import Article 34 to set out the bases 
 on which an award could be reviewed 
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I am satisfied that the adoption by the parties of article 34 of the Arbitration Code is not contrary to the Arbitration Act. The Arbitration Act was enacted to provide parameters for the private resolution of disputes. Among its objects is the protection of the Court’s inherent jurisdiction to review the decisions of inferior tribunals. Permitting parties to agree to their own scope review for their private dispute resolution in a manner that does not unduly infringe upon the Court’s inherent jurisdiction is in keeping with the attainment of the objects of the Arbitration Act in accordance with its true meaning. This is especially so for sophisticated entities contracting commercially.Noted International Commercial Arbitration Act also adopted Model Law so not vs. public policy.Affected both sides equally.



 

QUESTIONS? 
 

THANK YOU. 
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